
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

William G. Boerner 
2131 Tori Lane 
Marinette, Wisconsin 5414 3 

Dear Mr. Boerner: 

77 WEST JACKSON BOULEVARD 

CHINOVO.:. lg 6~Bft3590 

REPLY TO THE ATTENTION OF: 

Thank you for your letter and petition of October 25, 2016 to EPA Administrator Gina McCarthy 
regarding the proposed Aquila Resources, Inc. Back Forty open pit zinc, copper, and gold mine, 
northwest of Stephenson in Menominee County, Michigan. 

In your letter, you request that EPA prepare an environmental impact study. Environmental 
Impact Statements are prepared under the National Environmental Policy Act (NEPA) by lead 
federal agencies to inform federal decision making. There are no federal decisions to be made on 
the Back Forty Mine project. Therefore, NEPA is not triggered. All permitting decisions required 

. for this mine project rest with the State of Michigan. 

The Michigan Department of Environmental Quality (MDEQ) has primary responsibility for 
regulating the Back 40 mine as the permitting authority. This includes implementing federal 
requirements under Section 402 of the Clean Water Act (CWA) (regulating wastewater 
discharges into waters of the United States), Section 404 of the CW A (regulating discharges of 
fill into waters of the U.S.), and the Clean Air Act (CAA) (regulating air emissions). MDEQ 
also operates a separate Permit to Mine program under state authority. 

EPA maintains an oversight role for the MDEQ permits that implement federal requirements 
under the CWA and the CAA. EPA reviewed and commented on MDEQ's draft permit under 
CWA Section 402, and the draft air pollution construction permit issued pursuant to Michigan's 
Part 2 minor source construction permitting program. MDEQ solicited public comment on both 
of those draft permits through November 3, 2016. EPA's comment letters are enclosed. EPA will 
take your comments into consideration as it continues to review MD EQ' s proposed actions after 
MDEQ reviews and responds to comments. 

EPA objected to the issuance of a Michigan wetlands and inland lakes and streams permit (CW A 
Section 404) on August 15, 2016, because Aquila had not demonstrated compliance with the 
CW A Section 404. EPA also noted concerns regarding cultural resources and requested that 
MDEQ confirm its coordination with Michigan's State Historical Preservation Officer and Tribal 
archeologists. A copy of EPA's August 15, 2016 letteris also attached. On September 23, 2016, 
Aquila withdrew its CW A Section 404 application with the intention of reapplying to MDEQ, in 
which case there would likely be another public comment period and hearing for the wetlands 
and inland lakes and streams pennit at a later date. EPA would restart its Section 404 oversight 
review of the project based on the new application. 
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Thank you for shariug your input on.this project. If you have further questions about NEPA, 
please contact Ken Westlake, Chief, NEPA Implementation Section, at 312-886-2910 and 
westlake.kenneth@epa.gov. Surface water permitting questions can be directed to Krista 
McKim, 312-312-353-8270 and mckim.krista@epa.gov. Wetlands permitting questions can be 
directed to Melanie Burdick at 312-886-2255 and burdick.melanie@epa.gov. Air permitting 
questions can be directed to Constantine Blathras at 312-886-0671 and 
blathras.constantine@epa.gov. 

Sincerely, 

vv'~l)VVr-
Alan Walts, Director 
Office of Enforcement and Compliance Assurance 

Enclosures 

Cc: Annette Switzer, MDEQ, Air Quality Division, Lansing 
Colleen O'Keefe, MDEQ, Land and Water Management Division, Lansing 
Phil Argiroff, Water Resources Division, Lansing 



Phil :L,,.T~;:c;f::C Chi~:f 
PcLi.w '"s Sc.,, ... w·,__,.u 

REGION 5 
77 VYE'ST JAC~\SON S()ULEVARD 

·CHlCAGO, !L S0-5D4·~C,5SO 

NOV il 2 2fl 16 

Re:sowces J_nc. -B-~k F-0,1;: ITojecL 1vD0:05994S 

ihe_ l.7 .S., En\li:rtJD.1.--:;en.tal FTotccticm ~~g:enc:31 has re\r:iev\,t,j h§.cbigmJ Dep~t ·of 
- · · 1 ° ·· · '"'ffi~Q· - • · · · · "D ~- ·· -1· . . ~ GD'.\WJPn:i-=Tit.aJ. "-<"-:p .. :1,y·s \_hL ... Jb J) .Lnart .1\4-anonal J..--o- trcant U-.r.Scnai.~e r·~in-,:sn~n.-o.n Syst-em 
(}·•!_?D:Es) peT:r.:cit fur :he ?iC)pose.3 Aqn1la Resou:rces., ~".c.:. - Back Fm-cy project vi.bi.ch V..""G.S public 
noticed or: A%71:s-':.. ); 2016, E~P.b,. is prcrv}r'ff.,1_:: llie folio-v,;.1Itg corr1ments &::J :the CTr~7 perrr11t 

Pr-:;-;tectio.PJ.. a__f.(rt::Slr.wLs.er mit.5:sels IN .tlt-:'° J1eri0-?rdtt.e·e River: EP .,_~ has revj_e-:.Jifed t'he reasonE.b:e 
pote.nri.al ~2Jysis -and lh"O'"jits dt.velo11r:ilent .t:.a1.-c:ula.~lcn..s D.121. th.~ 1-IDBQ c-c,mpk~,'Q_ for the &-aft 
µ...,,.-1. ,T·L Vl~ CDTI[::.TII th@] h1.DEQ has appropri.a1dy llµ.p}emented I>i-1.Jc~cil~-s -nu~r1eJlc criteria for 
ae\.ili:. E:.'\...1)0SUTes ID c:-:Jpper 3l ·ai:mc.entra.tions that c.01,lrl h= tox.ic. to .3qD:.aJic 1:rfc. V\7e hav.e ::;;!30 
DDted ·u7:2.1 fresfr,.;.,:-,,IteI rnU.S-S.eis ki.ed by the State Dfh4J:"cb:igav as endangered. @d ·as ~spec.-ies -o_f 
cou_cem-:. are prese:ar ill tbt l\1-enomine.e. FLv-er ( see Chapter 3_ 4 B.D:d i~.pp.endix .D -of the perm :i1 

a.pphcaD.on) in the \-"icim:ty offue l-1.Joposed outfall. Since rv1JC-J.'"Ii_3:::rn~.s numeric copper LTit.eJl,a 
\'-Ve.re de\;doped us"in~ -Or-~c.D.ism:s v/n:icb may be more tv1o:-ant of copper exposi.u.es th6.J"J. the 
m.12.SS-els. wresent i-r-i th~ Jv£enorri1nee Riv-er. ar.uJ. -federal .requirer.11ents a1 40 ·CFR -f l? 7 .4-f-d1! .and AD 

-'--- ~ - " ' . . 

CJ..,K § 1 !)_44(d) -requ.iTe thatpeiutits be issned ~vi.~th c,·::m:rhtions to ens--:rre ,protection ofnfrl.1.ati:v.e 
criteria as ,;Jel1 as numeri.c criteri~ vve ree:,ommend fu:at }VU)EQ ad-2 to tbe testing reqifr1:-emeEts ir1 
s.....~rion L J j (Ac.1 ... c1e ToDt.ity F'in;.;l Ro--=?niremet.ts) of fue I)r,Jt perrru~~ a test th.ct ·Jndud:es 
fre-sfr\.v~t~ _musse;:ls-as the test ,org:arri:sm.. The iu-nerican Societ};- ufTeSi :n_g .and },1.a1.eri.,;;l ~ has 
p~ut:Ji....~ed a met__ho-d for cDndtr .. :ting toricity t~LS -on freshv,~sier musse1s :(E2455) an:d fl-n:s teSt h2.S 
bec:-n approved f-Or u:se lil }-:IPI>ES perrcits iu an-otl1er R.:egjon. 5 s:taie. 



A.-1nbie:nt Water Quality lffonitoring requirements. The DI-a.ft }IT'DES Permit would require 
monitoring of the outfa.R brrt does not require ·a:mbient DlCmitoring 1n the receiving viraters. 

because \Vaier quality TmpaGLS res-uJ-fing from new mines can res1ilt in poD.ut.Ent discharges not 
a~curately predicted in a permit application, it is impo:r1..2.nt that the permit include a robust 
morritoiing plan to efu7-rre that there is no unpermitted or und.etected discharge of.pollutants from 
the facility to the nearby suriace waters of the Menominee River @d the Sh8ky River 
w~tersheds. 

},_dditionally) we are a½Tfile tbzt ·!vfDEQ intends to :include ambient -water quality monitofmg in 
the permit to mine, but since the permit to mine is not a permit that is subject to ted.eral NP DES 
permitting or enforcement aTrthority vi1e believe that ambient vvater quality monitOring also needs 
to be included. among the requir=eD1s of the :N1'DES permit 

The benefits of inclndin~ explicit requirements for ambient vVater q-ua.L~ monitoring ill the 
NPDES permit include the follow',ng: 

• In-stream monitoring would enable 1IDEQ arid EPA to cietermine if seepage discharges 
. ___ are occurring and impacting nearby sutlace v,rat.ers, __ _ __ _ _ _ _ __ _ _ _ _ _ _ _ _ 

----~--- T-:.~~ooi£c-4m:g~~;abfo..t..hi.:d.etci::ii®-Qf.:..~~~:r.f~~:ai...:;rr--&---··_· - .:....... _____ -- .. --
not authorized by the :N1'DES permit, 

• Ensuring clarity and transparency of applicable morritoring requirements and 
strengthe,nir>2: 1IDEQ's ability to enforce permit conditions, 

• Access to data in a timely =er. 'Nbiie the perrni.t to mine requires an annual report of 
the environmental monitor'mg data, we recommend that the ambient water quality 
monitoring be reported during the month follmvi:ng ~acb. monitoring event, 

• Dre.a reporting would be consistent with the applicant's other lN1'DES permit reporting 
requirements, and as specified a140 C.F.R. § 122.41(1)(4)(i), which requires that da1a be 
reported on a discharge monitoring report Iliis also would ensure the availab'Jity of this 
data in 11D EQ' s and EPA' s online databases. 

We believe tha1 MDEQ could potentially ad.dress this co=ent by including in the NPDES 
permit all of the water quality rela1ed monitoring requirements that would be included in tb.e 
permit to rnim)n order to avoid d.uplica1;; or overlapping requirements in the two permits. 
How,-,ver, at pn,sent it is unclear ·what the ambient water qmhty monitoring requirements v.ill be 
in the permit to mine, and we believe that the ambient water quality monitoring requirements 
need to be sufficient to ensure tbar any unaifi.horized discharges to su..rface waters are able to be 
identified. in a timely manner so that they can then be remedied.. 

Method detection limits for arsenic. The draft permit contains water quality based effluent limits 
for arsenic calculated by considering Michigan waier quality standards that apply in the 
Menominee K.t'ver and specifies a quantification level for arsenic ai 1.0 µ.g/L. However, the 
Clean Water Act requires that permits include limits 1vbich are protective of water quality 
stand.a..rd.s of ciownstream states. (See 33 U.S.C. § 1342(b)(5)). The downstream water quality 
standard promulgated by the State of 1V1sconsin for the protection of the d..riming waier use in 
Lake M:ichigan is 0.2 µ.g/L. We reco=end that the permit require that measurements for arsenic 
in the discharge as well as in the Menominee River and Shaky River watershed. be done using a 



m&JJ:od with .a quantification }e:vel .at Q_5 µgTL, v,rhich is the }o>Nest qa.antifi-catian 1eve1 cf any 
m~chod approved under 4D CTR§ 136 (EPA-1'scRL: 200.9, Det,-,smination of Trace Elements 1,y 
Stabilized Temperature Graphite Furnace Atomic Absorption). Tcis ,.,7l enable MDEQ and EPA 
to obtain beiter data to evaluate whether the di_scharge has the poterctial to -exceed the ·applicable 
Wisc@ns'm. arsenic stand.ani. 

ViD:eri the Proposed PeIIillt is prepare~ please fi·'trvvard a coov .arn'"l :anv sigruf_tCa.D.t .cc:imment.~ 
receiv:e.d durinQ:_ any public notice period to r5-nodes{Q}ep.a..gov. Pi;ea:£-e indude the. perm.It -r:iumber. 
the f.ac~ility name . .and tbe v;1 nrds ,:.'-"Prooosed. Perrnir.,., ID the rneSsaec title. If ya-u have any 
1,-.rfo,ical questiGms related to EPA' s review, pi ease ccmtact Kri.s'"a.a McK.i:m at (312) 3 5 3-8270 or 

a1 m.cJcim.kris'--~a±e:pa..2;0v. 

cc: .Alvin Lam, 1IDEQ, electrm:rically 
Joe Maki, MDEQ, electronically 

Sinoere.ly, 

.Kevin M. Piern:rd, Chief 
NPilES Progrm1s Emch 



OCT 'f. 6 2016 

Annette Sv,~tzcr 

UNfTED STATES ENViR0NMENT,t:..L.PR0TECTiON AGENCY 
REGION 5 

T7 VVEST "!ACKSON BOULEVARD 
CH!C.L.GO, ·rL 60604-3590 

Michigan Pennit Section Supervisor 
Department of Envircmmental Quality 
Jur Quality Dhision 
P,O. Box 30260 
Lansing, Michigan 48909-7760 

Dear :M:s. Switrer: 

-·r1tflfllF:,'0uc'f.ePITTec'Oj'lpBmm7ly4l'fcµrtr1cide~l'vfid.1'g@n vepmtmEBt-lr1 Env-i,cthlH,GJJ"'),~, ;r )' · · - - - - - - -
(1IDEQ) our comments on ilie draft construction pem1it for Aquila Resources Inc. 
(Permitnum.ber 205-15). Wevrovide these comments to help ensure that the project meets ihe 
Clean Air Act (C}\./\) i:cquircmcnts, that the permit will provide the necessa,.-y information so 
that the basis foi: the perrnit decision is transparent and readily .accessible to the po:biic, and that 
the permit rec-0rd provides adequate support for the decision. Below are our comments: 

l) On page 7, Secticm Ill, corn:lirian 2, requires the pennittee to maintain the air pressure 
vvithin EUHGRETORT lower than the press room air pressure so !hat air fl0ws i:.,to 
ElJHGRETORT at all times whell'ELJHGREIORT is operatbg, However, there is no 
associated monimring or reeordkeepiDg requirement which requires the permii:tee to 
me~=e the air pressure within tbe 8()1-JGRETORT. As drafted0 this permit condition is 
not practically enforceable. EPA recommends \hat the <lr-dl permit include a requirement 
to i.nstall and maintain a device to measure fue air pressure of foe EU HGR ETO RT, the 
press room, and ou!Side ambient air pressure to demonstrate that a loVccr air pressure is 
;ichieved and maintained. This eondition should .include the appropriate reporting and 
reeor.d.lc0eping in order to .assnre compliance v,:ith foe penmt requirement. 

2) On page 7, the draft pennil has a limit for mercury for urrit EUHGRETO RT. The draft 
pemiit .does not provide any tes:t method or time period for this pennit Emit. As EPA has 
discussed with lViDEQ, EPA believes that caeh applicable perm1t condition sh0uld 
specifically identify the respective test method that the sourc-e ·will u.se to adequately 
demonstrate c.omplianee with each emission limit ID fue permit. By not idenriffing the 
test methods, the public is not provided ilie necessary information to know in advance 
bow compliance ·will be determined by the subject facility. EPA believes thai the test 
mel.bod should he provided in tbe draft pem,it, while still providing MDEQ 1:he flexibili1y 
to modify the testing metho.ds i,7 the event the test methods are modified or supJ:ilanted by 
more advanced or altcmat:ive test m.ethods. TI1e di.-afl permit can oon1ain permit language 



that provides !vIDEQ lbe flexibility that they approve actnnJ the specific testing methods 
at the time offue test in advance of the test date and sub,i:itate any tesi me1.hod that 
becomes applicable in the future, in advance of the tes1 date. 

3) On page 10-:, IDe draftr,ermit requires ihe use-of a ·¼,et scrubber system for the: polJution 
control equipment. Section JU, condition 2, requires foe perrn.ittee to ma.inlain fue ranges 
specified 117 ~7e ma1funct}on a:.½aiernent plan {1\A".J'\P) fOr {...._½_e \Vei scrubber pressure cL-op 
and liquid flow rate. However, the permit does m,t spec'iiy fue efficiency at ,vJ1ich the 
wet scmbber mus, {1perate. Based on our discussions v,"ith y-0ur stru-'f =d the: permit 
application regarding the operatioo ofthc ,vet scnibber, MDEQ should include a 
m·T·n1mum control cfficjcncy of 95o/~ for the \Vet scrubber in ilie per.mit a-s an enforceable 
C{mdition. '!be pressure drop .and Liquid fl.ow rate should be set and maintained at a level 
which ,vill achieve at least 95% control effrciency and these parameters should be part of 
die applicable l\{AP. 

4) On pages 15 and 17, the units FGlSTCRUSBTR and EU3DECKSCREEN, 
.EU2NDCRUSHE-R, EU3RDCRIJSHER, EUSPTRANSFERPTS, requires die insta:llaticn 
and use of a bagholise(_s) (DC~[H and DC-02) for the C0ntrol of particulate matter. The 
draft permit _requires the use -0f a pressure drop IDD.nii-ar fnr the safisfactor_y use of ihe 
baghouses. EPA believes that a pressure drop monitor'.tng sysLem i;; not sufficient t-0 
assure complwnce and demomtrate that the baghouses are being operated i.n a 
satisfactory manner. hIDEQ should require the use of additional monitoring systems, 
such as bag 1eak detection, to adcquatc1y demonstrate that the baghouses are being 
maintaine-0 and opcratt~d 1n a . .satisfactoJJ7 .mruiller~ 

5) On page 25, the drail permit requires the perrn.ittcc to maintain the moisture content of 
the concentrate ar approximately 10% or higher. The draft permit does not specify ilie 
method the permittcc shaJ l use in demonstrating faat ihe moisture concentrate is at least 
10% moisture. P.IDEQ shouid include a condition whid1 requires the permittcc to test t'1e 
moisture content ofilie Doneemrate at points that are most susccptihk to ereating fugitive 
emtssions, with sampliug done not more than a few inches below the top surface of 'ib.e 
concentrate pile to be tested. 

6) Appendix A of the draft permil contains the Fugitr,re Dust Control Plan (p.1an) 
(October 2015, updated August 2016). Tne plan specifies the procedures and practices 
the pen:cittee must use to minimize and chminate fugitive dust attlie site. EPA has ilie 
foilmving concerns ,vitli the plan elements: · 

(a) ·n1c plan establishes speed limits fornaul.roarls at 15 miles per hour and 20 
miles per hour for service roads outside offue haul roads areas. The plan does not 
provide any practical enforceable methods to determine if the drivers of foe trucks 
are staying below the posied speed limits_ MDEQ should include provisions, such 
as speed detection systems to accurately knmv the speed limits :are being 
followed_ 
(b) Tbe plan requires t.h:at a dust suppressant be applied to the haul ,md service 
roads. The plan does not adtlre.ss the roadway just OL.'1:side of the mine site. The 
plan should include a requirement that the public roadways imme<liately outside 



of the facility be observed on a routi ri-e basis to d.etert1in-c If they reqWie. vv·ate71ng~ 
Si.veeping~ or the application vf .a dust ·suppressant due to tnick trat:fic fron'itbe site 

as necessary. 
(c) The plan requires the use of concrete barriers around me storage piles. T'ne 
plan should require fuat the sf_r:,rage piles should be loaded at a maximum level 
which would not exceed fue neighi of the concrete barriers. Additionaily, ore in 
t'he baul tmeks should be loaded as to not exceed u\e top of the truck bed side 
v,.rails in .order to min!mi1~e fugitive dust. 

EPA will continue to ,vork wiili MDSQ in identifying test methods and appropriate compliance 
language in 11,e drai4: permit We wouid like to thank you for worling v.iith us to ensure that 
these concerns are resolved in a tirn~ly marrneL lfyou have .any further questions, please fed 
free to contact Constantine Blathras at (312) 8'86-0671. 

· Genevieve Dzmico 
,.;Chief 

Air Permits Section 



UHITED ST.ATES EN\/'iROl'-{t-.,~ENT,L.L PROTECTION AGE.NCY 
R:=GiON -S 

77 \/VEST J_L,C::KSON BOULEV/\RD 
CHlCAGC, 1L 60'6'G4--3590 

AUG 1 5 2016 

Ms. 'C'.olieen O'Keefe 
Lru-id a._--i-d \Vater t"1anage:rncnt D·i·vision 
}/{ichigan Depari.i_--n:ent of Environmental Quality 
P.O. Box 30028 
Lm1sing, Michigan 48909 

Re: Public J.Jo-tice l,.to_ 2B5-QHB6-CZE8.~ )'1.-quita Resources Inc. 

WV/-i6J 

The United States Envimnmental Proiec1.ion Agency appreciates the opportunity to p,oyide 
comments on fue subject 11:ichigan Department of Environmental Quality's (.tvillEQ) 
]\fay J 7, 2016 public notice, in which Aquila R,esources, Inc. proposes to develop a new 
pol_;/meta:lDc mineral mine kno;.vn as fhe Back Furty Project ·111c proposed project is located in 
Sections I, 11, and 12 DfTownship 35 North, Range 29 We-st; Sections'! 9 DfTownsbip 35 
Nort1:i, Range 28 West; and Section 32 of Towrrship 36 Nort~ Range 28, Lake Township, 
Menominee County, IV.Licb:igan. 

The U.S.Army Corps ofEngineers(Corps) provided comments to !he EPA on the proposed 
project.and permit application.. The oommel'lts that foilow are provided p1.ffsm,11t to Secfion 
404(i) of the Clean '\Valer Act (CWA), the re:gulations in 40 C.F.R. § 233, and as further 
prescribed in the Memorandum of Agrccmerrt between the State of Michigan and EJ' A for 
implementation ofthe404perrnitprogrnrn (1-iOA). These represent the combined federa1 
comments of the EPA and the Corps. Our detailed comments on the },IDEQ We1.lands and 
1nhm&s Lakes and Stre:m:rn permit application are .enclosed.. 

As described m the public notice and the application, tlle purpose of the proposed project is to 
develop a new poiymetallic zinc copper, and gold mine. The project includes an. open pit mine, 
surfaoe infras-tructirre facilities, a beneficiation plant, and o.verburden and tai.lings stockpiles. 
The Back Forty Project would require the frllirrg of 0.2 acres of wetlands for me purpos" of 
constrw.cti.ng a haul road~ dredgillg of L-9 acres of-1A,etlan.ds '\¥ithin fue n:11ne pit, and .de-watering 
of J 2.53 ac,es of wetlar,ds. The project is located along the Menominee River. 

L, preliminary discussions ,viu'-1 the lVJ.uEQ, ymir staff has indicated it shares m3Ily of EPA' s 
corn:cem~ a:nd JVD)EQ has requested additional information from fue appiicmL Your siaff also 
indicated tha! fue project will likely require a sewrrd public notice based on fue appiicant' s 



respon:se. As of1his date~ the secoudpuhJ.ic not.J-ce has 1101 been issued_ iJ...n .amended applle2tio:n 
and ne'\v public noti.ae may address EPA ~s concerns" To avo:J.d corrrpbcatjons frmn muJtiple 
applications 3.1-,d iedmical documents, EPA requests that the 3.lTJended application include a 
single application with all up-to-date versions of the V3.l-ious attachments_ 

PUrsuant to 1he CV,7,A Section 404(b)(1) Guidelines (Guidelines), 1J1e appiicant bears the burden 
of clearly d-emomtrating th.at Ihe prefen-c,d alternative .is the ieast enviroDJJJcn.talJ-y-ciai.uagin.g 
practicable alternative (LEDPA} that achieves the ov.era11 :project purpose, minimizes impacts to 
theaquatjc enviroru11ent to L½e maxinJum extent practicab]e,, and .does not cause or eon.tribute to 
sig:rificant degradation ofv;1aters of:he lLS. T11e federal agencjes .have idenfr:6..ed specilic 
-concerns vii1h the projec-1 as pr{!posed .. Our conceril.S focus on The .defJcienc-i.es in the irnpacl's 
analysis:~_ fu.c sigillficance of aquatic resource .impacts) and the clemonstration-0f .adequate 
c.ompe:nsat1on foi- v,,;et13J.1d a.IJd str.elli-n impacts. TnerefOre;, this project does nbt comply \vith ihe 
Guidelines, and we object to the issuance of a permit for this project. 

In order to ad.dress EP A;;s cibjectlons.~ the 1\-IDEQ shall require.L.¾e follo\ving-i: 

., A finalized .site plan; 

.r. /\_ comprehensive aqaati,c resource impacts assessment that identifies .all Tegulate<l 
\vetlands and streams ·on--site and off--B,i'Le v,iihin ib.e potential Jndirect irnpa\'.t area; 

• An alternatives analysis that avoids and minimizes all direct, inctirec( and cumulati,'e 
aquatic. reso1;.7ce impacts :to fuem_a.._rjl}jum practicable eAtent; and 

@ P ... comp1ete \Vetland mitigation plan that provides SlL'Ffi'cient L.7.~kind compen_sation for 
wetland and stream impacts,, and meets 1:he r.equirements of tbe 2008 Feder"1 :Mitigatian 
Rule. 

Thjs letter constitutes a Federal abjection to the issuance of a permit for this project_ Pursuant to 
CWA § 404(j) and the CvlA404 MOA Section 5(d)-(et the MDEQ has 90 days from the date of 
this letter to \Vork '\:\0ith the applicant to resolve 11re issues raised above or deny the permit_ The 
MDEQ may request a public he3.1--ing on EPA'.s objection, !ffue State does not satisfactorily 
resolve th.is objection ,vithln 90 days after the date.of this letter, urwi1:bin 30 days after the 
completion of1he hearingifime is hel0o authority to issue the CWA Section 404 perrnit transfers 
to the U,S. Army Corps of Engineers, 

Th3.lc.k you for the opportunity to provide c,omments on this appEoa!ion. We look fonvard to 
working with you to resolve the issues discussed in this letter. Please contact Melanie Burdickat 
(312) 886-2255 ,vith any questions you may have. 

Iinka G. Hyde 
Uirector, 1V ate, Div1slon 

·i .Refer :to the .enclosure for more specilic. requirements and recommendations. 



Enclosure: Detailed EPA comments on the Michigan V\letlands and Inland Lakes and 
Streams Permit Application for the Back Forty Project 

Application Completeness 

The project plan views indicale that the proposed facility layout is subject to change. A final site 
plan is needed to demonstrate the significance of the impacts and the least environmentally 
damaging practicabie alternative. To fuUy evaluate all potential aquatic resource impacts, the 
applicant should indude the ma..ximurn foreseeable impacts. 

rne project plan would result in Shore Road terminating within the project area. There will 
likely be a need to re-route Shore Road. Because this reroute would be required because of the 
proposed project, the in1pacts, alternatives, and mitigation analysis should include any aquatic 
resource impacts from foe consnuction of a bypass road around tbe mine. If there is any other 
infrastructure (power lines, access roads, etc.) needed to facilitate the project, the associated 
aquatic resources impacts must also be included in the application. 

Stream and \'i'etland Impacts 
--------- --- -- - -,-------- ------ -- ---- ----- --- ---- ·--·---- - ------ ---- ---- ---- ---

To evaluate the significance of the proposed adverse effect to aquatic resources and whether the 
applicant has avoided and minimized impacts to the greatest e:> .. "tent practicable, a comprehensive 
analysis of the aquatic resource impacts is necessary_ The agencies have identified sufficient 
errors and information gaps in the impacts analysis to determine that applicant has not 
demonstrated compliance with the 404(b )Cl) Guidelines. 

Regulat01y Status 

In its July 29, 2016 letter to EPA the Corp identified several "un-regulated wetlands" within the 
impact area that may be hydrologically connected to the Menominee River. Groundwater and 
geochemistry reports submitted to l\1DEQ i...Ddicated that wetlands labelled as isolated may be 
hydrologically connected to the Menominee River, which would indicate that the wetlands are 
regulated. MDEQ must re-evaluate the regulatory status based on the recent ground water and 
geochemistry reports produced as part of the mine application. 

As a result of a May 2016 site visit ·with the applicant, MDEQ, and EPA staff, MDEQ requested 
the applicant to re-evaluate the regulatory status of wetlands where there were delineation errors. 
For example, Wetland A3 appears to be mislabeled as isolated from Wetland Al and Wetland 
40/41 extend off site and are likely regulated as part of a larger wetland complex_ 

Portions of Wetland B2 contain stream characteristics, including a defined bed and bank and · 
ordinary bigb water mark, which are not identified as stream in the impacts assessment. The 
application must be amended to fully identify stream impacts. If impacts to streams cannot be 
fully avoided, the applicant must provide stream mitigation. 
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Dewatering impacts 

For the analysis of indirect effects to wetlands, the application does not include all off-site 
wetlands. For groundwater drawdown, the applicant identifies wetland irnpacts as groundwater 
int1uenced wetland within the 0.5 foot projected drawdown contour (Figure II-1 ), but the 
analysis does not include all off-site wetlands within the 0.5 foot contour. For example, off-site 
portions of\1/etlands Al, Bl, 2b, 40, 41, and a forested wetland south of wetland 5 are not 
identified in Figure II-1, and it does not appear that they were included in tbe indirect effects 
analysis (ie. Appendix E, Indirect Impacts /1.ssessment). In its review of aerial photos, the Corps 
identified what appears to be an unmapped linear water feature that may be wit\in the indirect 
impact area in Section 6, To,vnship 35 North, Range 28 West. Therefore, it appeac--s that the 
applicant has not identified the foll ex1:ent of dewatering impacts to these wetlands, and the 
applicant must-identify all wetlands and streams that may be impacted. 

Appendix E includes proposed thresholds to determine whether a wetland ,vill be impacted by 
the loss of one third or two thirds of its drainage area depending on its status as surface or 
groundwater dependency (Appendix E). The application does not include :mfficient rationale for 
the proposed watershed loss thresholds. 

Siormwater impacts 

Tl1e Corps identifies a concern that sediment release due to erosion and stormwater may 
adversely affect wetlands. The application lists stormwater control as an activity v,rithin their 
project timeline (Figure 2-1 j, and sedimentation basins are displayed on site maps, but a 
description of stormwater control is not included in the application. By including speci.fic 
methods to minimize stormwater impacts and by identifying which wetlands may be impacted, 
potential impacts from storm water and erosion could be reduced. 

Invasive Species 

To prevent Ll-ie spread of invasive species throughout the project area, all equipment must be 
washed following Michigan's established guidelines1 to remove exotic or invasive species before 
entering a watershed or after encountering invasive species. It is important to follow these 
guidelines since, once introduced into a watershed, invasive species can move and eventually 
affect wetland species diversity. 

Swface Water Quality 

In its letter to EPA, the Corps indicated that the available information is insufficient to support a 
conclusion that tbe water quality in. the Menominee River would not be impacted. Specifically, 
constant drawdown and restricted release to the Menominee River may result in adverse impacts 
to water quality. 

Also, EPA understands that baseline water quality sampling has taken place at the site, but the 
wetlands application does not identify specific surface water quality monitoring locations. 

1 http) /wv.,w .rnicbigan.gov / documen.ts/deqlqol-wrd-po !icy-invasive-species-decontamination_ 47 6846 _7 .pdf 
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MDEQ should require a baseline water quality assessment a:nd monitoring for wetlands and 
streams surrounding the mine features to identify and mitigate any potential surface water 
impacts. Macroinvertebra:te surveys would also help identify any potential stream and wetland 
degradation during mining and reclamation. 

M,,ssel Impacts 

During the May 2016 site visit, EPA visited the location of the discharge pipe at the Menominee 
River, and the applicant's consultant indicated that mussels were found at that location and will 
be relocated because adverse impacts to mussels would occur as a result of the work. The 
applicant should provide an analysis of potential impacts to mussels. The Corps recommends 
that a relocation plan for mussels in the Menominee River include a ti'lorough review of the 
species' life history, native range, and habitat requirements, as well as a survey of a proposed 
relocation site to ensure that there are no invasive mussels are present The relocation site survey 
should also show that any necessary host species and other habitat requirements for the native 
mussels' survival are present 

Monitoring Plan 
-- - --··-- ·---- --- ------- --·- - --------·--·- -- ------

The Corps notes, and EPA agrees, that a detailed monitoring plan for wetlands and strean1s 
potentially affected by groundwater drawdowns is wa,_-:ranted, including specifics on adaptive 
measures. The current monitoring plan in Appendix Q, which includes piezometer locations and 
groundwater monitoring, does not reasonably present the merits and the efficacy of measures like 
discharge of treated wastewater, another cut-off wall, grout injection, or increased groundwater 
recharge or surface flow in a watershed. The applicant should propose more specific impact 
thresholds, adaptive management, and mitigation measures within fue wetland monitoring plan. 
The monitoring plan must also include impacts to streams. 

Compensatory l\1itigation 

Under the CWA Section 404(b)(l) Guidelines, the agencies may only consider compensatory 
mitigation after an applicant has demonstrated avoidance and minimization of adverse aquatic 
resource impacts. Although the applicant has not demonstrated avoidance and minimization, 
EPA provides the following preliminary co=ents regarding the proposed mitigation. 

To compensate for aquatic resource impacts, the public notice describes 146-3 acres of wetland 
preservation next to the Menominee River located in Sections 

The 2008 Federal Mitigation Rule2 (The Mitigation Rule) provides a sequence of preference for 
different types of compensatory mitigation. Preservation is considered the lowest priority 
method behind wetland restoration, creation, and enhancement because it does not meet the goal 
of no net loss of wetland functions and acres. The CoIJJS asserts tllat the applicant's reasons for 
preservation over a more preferred mitigation method are not justified, and the applicant has not 
fully evaluated wetland restoration, creation, or enhancement opportunities. 

2 40 CF.R. § 230.93 
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During the May 2016 visit to the proposed preservation site, the agencies and the applicant 
located wetland areas that have been degraded by logging, roads, and invasive species. These 
areas may be eligible for enhancement credit as mitigation. There were also opportlli'lities for 
wetland creation and stream mitigation. 

To comply with the Mitigation Rule, the applicant must provide a complete mitigation plan v/2111 
ali of the required components3, including the proposed mitigation method (e.g., preservation, 
enhancement, etc.), credit allocation based on wetland type at,d mitigation method, baseline 
assessments~ performance standards, monitorwg, long-term protection and mar1agement, 
financial assurances; etc. 

Cultural Resources 

The Corps letter to EPA included the followin.g regarding cultural resources: 

Results of Phase I and Phase II su.rveys show that consultation with the State Historic 
Preservation Office (SHPO) and further coordination with all potentially-affected Tribes 
is necessary. There are rnuitiple sites witlrin the project area labeled eligible, potentially 
eligible, and unevaluated for listing on the National Register of Historic Places. The 
applicant's assertion that the proposed project would likely not impact potentially eligible 
or eligible resources, requires the SHPO's input through the consultation process and in 
coordination with all potentially-affected Tribes, and interested pmties. The Menominee 
Indian Tribe of Wisconsin's (MITW) ancestral use oftbe Menominee River area is well 
known, a.Dd the MITW may have information necessa.ry to complete a review of cultural 
and archeological impacts. It does not appear that MITW or ifther affected Tribes' 
archeologists participated in field surveys. In its February 16, 2016 letter to the MDEQ, 
the MJTV/ objected to the applicant's conclusion regarding impacts, and asserted that 
additional burial sites and Traditional Cultural Properties are likely present on the site. In 
the [ environmental impact assessment] ELf\., the applicant also states that the proposed 
oxide tailings and waste rock management facility site requires furt.her survey and no 
disturbance will occur until a survey is completed and results are Cultural Properties are 
likely present on the site. In the EIA, the applicant also states that the proposed oxide 
tailings a,,d waste rock management facility site requires further su,.-vey and no 
disturbance V1eill occur until a survey is completed and results are acceptable. (2016, p.3) 

EPA agrees with the Corps' assertion that complete information is warranted to evaluate impacts 
to cultural resources and encourages l\llDEQ to coordinate with the SHPO, affected tribes, and 
interested parties to avoid any adverse impacts to these cultural resources. 

3 40 CFR § 230.94(c)(2) through (c)(14) 
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